Appendix 5

Extracts from Local Government Association Guidance on Local Government Association
Model Councillor Code of Conduct

Respect

As a councillor:

1. | treat other councillors and members of the public with respect.

2. | treat local authority employees, employees and representatives of partner
organisations and those volunteering for the local authority with respect and
respect the role they play.

Showing respect to others is fundamental to a civil society. As an elected or appointed
representative of the public it is important to treat others with respect and to act in a
respectful way. Respect means politeness, courtesy and civility in behaviour, speech, and in
the written word. It also relates to all forms of communications councillors undertake, not just
in meetings. Rude, offensive, and disrespectful behaviour lowers the public’s expectations
and confidence in its elected representatives.

Respect

The key roles and responsibilities of councillors; representing and serving your communities
and taking decisions on their behalf, require councillors to interact and communicate
effectively with others. Examples of councillor interaction and communication include
talking to constituents, attending local authority meetings, representing the local authority on
outside bodies, and participating in community meetings and events. In turn this means that
as a councillor you are required to interact with many different people, often from diverse
backgrounds and with different or conflicting needs and points of view.

You will engage in robust debate at times and are expected to express, challenge, criticise and
disagree with views, ideas, opinions, and policies. Doing these things in a respectful way will
help you to build and maintain healthy working relationships with fellow councillors,
officers, and members of the public, it encourages others to treat you with respect and helps
to avoid conflict and stress. Respectful and healthy working relationships and a culture of
mutual respect can encourage positive debate and meaningful communication which in turn
can increase the exchange of ideas, understanding and knowledge.

Examples of ways in which you can show respect are by being polite and courteous, listening
and paying attention to others, having consideration for other people’s feelings, following
protocols and rules, showing appreciation and thanks and being kind. In a local government
context this can mean using appropriate language in meetings and written communications,
allowing others time to speak without interruption during debates, focusing any criticism or
challenge on ideas and policies rather than personalities or personal attributes and recognising
the contribution of others to projects.



Disrespectful behaviour

Failure to treat others with respect will occur when unreasonable or demeaning behaviour is
directed by one person against or about another. The circumstances in which the behaviour
occurs are relevant in assessing whether the behaviour is disrespectful. The circumstances
include the place where the behaviour occurs, who observes the behaviour, the character and
relationship of the people involved and the behaviour of anyone who prompts the alleged
disrespect.

Disrespectful behaviour can take many different forms ranging from overt acts of abuse and
disruptive or bad behaviour to insidious actions such as bullying and the demeaning treatment
of others. It is subjective and difficult to define. However, it is important to remember that
any behaviour that a reasonable person would think would influence the willingness of fellow
councillors, officers or members of the public to speak up or interact with you because they
expect the encounter will be unpleasant or highly uncomfortable fits the definition of
disrespectful behaviour.

Examples of disrespect in a local government context might include rude or angry outbursts
in meetings, use of inappropriate language in meetings or written communications such as
swearing, ignoring someone who is attempting to contribute to a discussion, attempts to
shame or humiliate others in public, nit-picking and fault-finding, the use of inappropriate
sarcasm in communications and the sharing of malicious gossip or rumours.

Disrespectful behaviour can be harmful to both you and to others. It can lower the public’s
expectations and confidence in you and your local authority and councillors and politicians
more generally. It influences the willingness of fellow councillors, officers, and the public to
speak up or interact with you because they expect the encounter will be unpleasant or
uncomfortable. Ongoing disrespectful behaviour can undermine willingness of officers to
give frank advice, damage morale at a local authority, and ultimately create a toxic culture
and has been associated with instances of governance failure.

Freedom of expression

The requirement to treat others with respect must be balanced with the right to Freedom of
expression. Article 10 of the European Convention on Human Rights protects your right to
hold your own opinions and to express them freely without government interference. This
includes the right to express your views aloud or in writing, such as in published articles or
leaflets or on the internet and social media. Protection under Article 10 extends to the
expression of views that may shock, disturb, or offend the deeply-held beliefs of others.

However, Article 10 is not an absolute but a qualified right which means that the rights of the
individual must be balanced against the interests of society. Whether a restriction on freedom
of expression is justified is likely to depend on a number of factors, including the identity of
the speaker, the context of the speech and its purpose, as well as the actual words spoken or
written. Democracy depends on people being free to express, debate and criticise opposing
viewpoints. The courts have generally held that the right to free expression should not be
curtailed simply because other people may find it offensive or insulting. A balance must still
be struck between the right of individuals to express points of view which others may find
offensive or insulting, and the rights of others to be protected from hatred and discrimination.



Freedom of expression is protected more strongly in some contexts than others. In particular,
a wide degree of tolerance is accorded to political speech, and this enhanced protection
applies to all levels of politics, including local government. Article 10 protects the right to
make incorrect but honestly made statements in a political context but it does not protect
statements which the publisher knows to be false. Political expression is a broad concept and
is not limited to expressions of or criticism of political views but extends to all matters of
public administration including comments about the performance of public duties by others.
However, gratuitous personal comments do not fall within the definition of political
expression.

Public servants such as local government officers are subject to wider levels of acceptable
criticism than other members of the public when matters of public concern are being
discussed. However, the limits are not as wide as they are for elected politicians such as
councillors. Officers do not necessarily have the same right of reply to such comments as
councillors do and councillors should take care not to abuse or exploit this imbalance.

Recent case law has confirmed that local authority officers should be protected from
unwarranted comments that may have an adverse effect on good administration and states
that it is in the public interest that officers are not subject to offensive, abusive attacks and
unwarranted comments that prevents them from carrying out their duties or undermine public
confidence in the administration. That said, officers who are in more senior positions, for
example chief executives or heads of services, will also be expected to have a greater degree
of robustness.

Is the Respect provision of the code a gag on councillors?

This provision of the Code (Paragraph 1) is not intended to stand in the way of lively debate
in local authorities. Such discussion is a crucial part of the democratic process. Differences of
opinion and the defence of those opinions through councillors’ arguments and public debate
are an essential part of the cut and thrust of political life. Councillors should be able to
express their opinions and concerns in forceful terms. Direct language can sometimes be
appropriate to ensure that matters are dealt with properly. The code is not intended to stifle
the expressions of passion and frustration that often accompany discussions about local
authority business.

Can councillors criticise officers?

Yes. In some cases, officers have been known to reject reasonable criticism appropriately
made and describe it as disrespectful or bullying. The Code of Conduct is not intended to
constrain councillors’ involvement in local governance, including the role of councillors to
challenge performance. Councillors can question and probe poor officer performance
provided it is done in an appropriate way. In the everyday running of a local authority, it is
inevitable that councillors may have disagreements with officers from time to time.

This paragraph of the code does not mean that councillors cannot express disagreement with
officers. This disagreement might, in the appropriate context, manifest itself in criticism of
the way in which an officer or officers handled particular matters.



It is important that councillors raise issues about poor performance in the correct way and at
the appropriate forum in accordance with your local authority’s processes and procedures,
and not in a public meeting or through a published attack in the media.

All local authorities should have clearly defined policies, procedures, and occasions where
such issues can be properly raised. It is only where councillors’ conduct is unfair,
unreasonable, or demeaning that the code will be relevant. If a councillor’s criticism is
abusive or offensive it is likely to breach the code.

What kinds of conduct are not covered?

A very clear line must be drawn between the Code of Conduct’s requirement of respect for
others, including councillors with opposing views, and the freedom to disagree with the
views and opinions of others. In a democracy, members of public bodies should be able to
express disagreement publicly with each other.

What if a member of the public is being unnecessarily disrespectful to me?

Councillors are allowed to respond to criticism, and where that criticism is robust, then they
can be robust in response. However, councillors should always seek to try to be civil and
demonstrate leadership in their communication. Even where councillors have been wrongly
accused, responding in an angry, defensive way can often escalate the situation.

There has been a growing tendency for members of the public to use social media channels to
unfairly criticise local councillors. For this reason, many local authorities now offer social
media guidance to councillors in addition to the civility in public life resources available on
the LGA’s website.

Examples

The complaint alleged that the councillor posted on their blog a highly critical comment and
an offensive caption about a former councillor, who had passed away and whose funeral had
taken place the previous day. The councillor was found to have breached the provisions of his
local authority’s Code of Conduct relating to councillors treating others with respect; as well
as conducting themselves in a manner which could reasonably be regarded as bringing their
role or their authority into disrepute.

The complaint alleged that a councillor commented under a pseudonym on a local authority
blog referring to possible nepotism in the awarding of a contract to a local firm by the local
authority. The standards committee found that the councillor had breached the Code of
Conduct in making the posts because he had failed to treat others with respect and, in doing
s0, he had conducted himself in a manner which brought his role and his local authority into
disrepute.

The complaint alleged that a councillor had made remarks of an abusive, insulting and


https://www.local.gov.uk/our-support/guidance-and-resources/civility-public-life

personal nature to the complainant, a police officer, and also made a number of unfounded
allegations about him during two telephone calls to a police station made in his capacity as a
ward councillor. It was found that the comments amounted to an unacceptable personal attack
on the complainant and that the councillor had breached the respect provisions in his local
authority’s Code of Conduct.



Confidentiality and access to information

As a councillor:

4.1 |1 do not disclose information:
a. given to me in confidence by anyone

b. acquired by me which I believe, or ought reasonably to be aware, is of a confidential
nature, unless

« | have received the consent of a person authorised to give it;

e |l am required by law to do so;

o the disclosure is made to a third party for the purpose of obtaining professional
legal advice provided that the third party agrees not to disclose the information
to any other person; or

o thedisclosure is:

1. reasonable and in the public interest; and

2. made in good faith and in compliance with the reasonable requirements of the local
authority; and

3. | have consulted the monitoring officer prior to its release.

4.2 1 do not improperly use knowledge gained solely as a result of my role as a
councillor for the advancement of myself, my friends, my family members, my
employer, or my business interests.

4.3 1 do not prevent anyone from getting information that they are entitled to by law.

Local authorities must work openly and transparently. Their proceedings and printed
materials are open to the public, except in certain legally defined circumstances. You should
work on this basis, but there will be times when it is required by law that discussions,
documents, and other information relating to or held by the local authority must be treated in
a confidential manner. Examples include personal data relating to individuals or information
relating to ongoing negotiations.

Confidential information

While local authority business is by law generally open and local authorities should always
operate as transparently as possible, there will be times — for example, when discussing a
named individual, confidential HR matters or commercially sensitive information — when it is
appropriate for local authority business to be kept confidential or treated as exempt
information.

In those circumstances, you must not disclose confidential information, or information which
you believe to be of a confidential nature, unless:

« you have the consent of the person authorised to give it



you are required by law to do so

the disclosure is made to a third party for the purposes of obtaining professional
advice (for example, your lawyer or other professional adviser) provided that person
agrees not to disclose the information to any other person

the disclosure is in the public interest

Disclosure in the public interest

Disclosure ‘in the public interest’ is only justified in limited circumstances, when all the
following four requirements are met:

the disclosure must be reasonable

the disclosure must be in the public interest

the disclosure must be made in good faith

the disclosure must be made in compliance with any reasonable requirements of your
authority

In relation to the disclosure of confidential information in the public interest, the four
requirements are outlined in more detail below.

1.

The first requirement, that the disclosure must be reasonable, requires you to consider
matters such as:

Whether you believe that the information disclosed, and any allegation contained in it,
is substantially true. If you do not believe this, the disclosure is unlikely to be
reasonable.

Whether you make the disclosure for personal gain. If you are paid to disclose the
information, the disclosure is unlikely to be reasonable.

The identity of the person to whom the disclosure is made. It may be reasonable to
disclose information to the police or to an appropriate regulator. It is less likely to be
reasonable for you to disclose the information to the world at large through the media.

The extent of the information disclosed. The inclusion of unnecessary detail, and in
particular, private matters such as addresses or telephone numbers, is likely to render
the disclosure unreasonable.

The seriousness of the matter. The more serious the matter disclosed, the more likely
it is that the disclosure will be reasonable.

The timing of the disclosure. If the matter to which the disclosure relates has already
occurred, and is unlikely to occur again, the disclosure may be less likely to be
reasonable than if the matter is continuing or is likely to reoccur.

Whether the disclosure involves your authority failing in a duty of confidence owed to
another person.



2. The second requirement, that the disclosure must be in the public interest, needs to involve
one or more of the following matters or something of comparable seriousness, that has either
happened in the past, is currently happening, or is likely to happen in the future:

« acriminal offence is committed.

« your local authority or some other person fails to comply with any legal obligation to
which they are subject.

e amiscarriage of justice occurs.

« the health or safety of any individual is in danger.

« the environment is likely to be damaged.

« that information tending to show any matter falling within the above is deliberately
concealed.

3. The third requirement, that the disclosure is made in good faith, will not be met if you act
with an ulterior motive, for example, to achieve a party-political advantage or to settle a score
with a political opponent.

4. The fourth requirement, that you comply with the reasonable requirements of your local
authority, means that before making the disclosure you must comply with your local
authority’s policies or protocols on matters such as whistle-blowing and confidential
information. You must first raise your concerns through the appropriate channels set out in
such policies or protocols.

In summary, to decide whether the disclosure is reasonable and in the public interest, you
may need to conduct a balancing exercise weighing up the public interest in maintaining
confidentiality against any countervailing public interest favouring disclosure. This will
require a careful focus on how confidential the information is, on any potentially harmful
consequences of its disclosure, and on any factors, which may justify its disclosure despite
these potential consequences. If in doubt you should always seek advice from the monitoring
officer. Always keep a note of the reason for your decision.

In some situations, it is extremely unlikely that a disclosure can be justified in the public
interest. These will include where the disclosure amounts to a criminal offence, or where the
information disclosed is protected by legal professional privilege.

Circumstances in which a local authority can treat information as confidential

The presumption under local government law is that local authority business is open unless it
falls within a specific category of confidential or exempt information as set out in legislation.
These categories are:

1. information given to the local authority by a Government Department on terms which
forbid its public disclosure or

2. information the disclosure of which to the public is prohibited by or under another Act
or by Court Order.

Generally personal information which identifies an individual, must not be disclosed under
the data protection and human rights rules.



Exempt information means information falling within the following categories (subject to any
condition):

1. relating to any individual.

2. which is likely to reveal the identity of an individual.

3. relating to the financial or business affairs of any particular person (including the
authority holding that information).

4. relating to any consultations or negotiations, or contemplated consultations or
negotiations, in connection with any labour relations matter arising between the
authority or a Minister of the Crown and employees of, or officer-holders under the
authority.

5. in respect of which a claim to legal professional privilege could be maintained in legal
proceedings.

6. which reveals that the authority proposes:

1. to give under any enactment a notice under or by virtue of which requirements
are imposed on a person; or
2. to make an order or direction under any enactment

7. relating to any action taken or to be taken in connection with the prevention,

investigation, or prosecution of crime.

Where information is legally classified as ‘confidential’ under the above categories the public
must be excluded from meetings whenever it is likely in view of the nature of the business to
be transacted or the nature of the proceedings that confidential information would be
disclosed. Likewise, public access to reports, background papers, and minutes will also be
excluded.

Where an officer recommends that a report to a decision-making committee should be treated
as exempt information under the above categories the committee must still agree that the
matter should be heard in a closed session. The committee may disagree with any
recommendation and decide that those legal tests have not been met; or they may agree that
those tests have been met but nevertheless it is in the public interest that the matter be
considered in an open session. Again, you should keep a record of the rationale for the
decision.

Once the local authority has agreed that the matter be treated as exempt, public access to
relevant reports, background papers and minutes will also be excluded and an individual
councillor must abide by that collective decision or risk breaching the code if they disclose
that information (papers and content of discussion) without lawful excuse.

Does confidentiality under the code apply only to information which is classified as
confidential or exempt by law?

No. The code goes wider than matters simply considered in a formal local authority setting.
Information is a broad term. It includes facts, advice, and opinions. It covers written material,
including tapes, videos, CDs, DVDs, and other electronic media. It covers material in
unwritten form, including intellectual property. Information can only be confidential if all the
following apply:-



e it has the necessary ‘quality of confidence’ about it (trivial information will not be
confidential but information that you would expect people to want to be private would
be);

o it was divulged in circumstances importing an obligation of confidence (information
properly in the public domain will not be confidential);

 disclosure of it would be detrimental to the party wishing to keep it confidential.

For example, you may be told confidential information by a constituent in the course of your
duties. That is why the code is written broadly to cover information classed as confidential
which you may come across in your duties.

You should use your judgment when you are given information. An individual does not have
to explicitly say that information is confidential if they tell you something which a reasonable
person would regard as sensitive. You may, however, wish to clarify if somebody tells you
something whether they want you to treat it as confidential.

Examples

A councillor was assisting a resident in an adoption process, which the resident decided to
subsequently withdraw from. The resident’s estranged parent contacted the councillor for
information as to what was happening with the case and the councillor inadvertently shared
confidential information as she had not realised that father and son were estranged. This was
found to be a breach of the code.

A councillor circulated information about an officer’s medical condition to other councillors
and a local headteacher with whom he was acquainted. He was found to have disclosed
information which should reasonably be regarded as being of a confidential nature and
without the officer’s consent in breach of the Code of Conduct.

What does consent by the person authorised to give it mean?

If somebody, for example a constituent, has told you something in confidence — for example
in the line of casework — you may later want to put that in the public domain as part of
pursuing that case. You should always check with the individual before you disclose
something you believe is confidential to ensure that they are comfortable with that
information being disclosed. You should also be clear with them as to how you may use the
information, they give you to help resolve their issue.

In what circumstances am I required to disclose confidential information by law?

This would be where a law enforcement or regulatory agency or the courts required
disclosure of information.

In what way could | use information I have obtained to advance myself or others?



As a councillor you will often receive commercially sensitive or other confidential
information. You must not use that information to your own advantage. For example, if you
know the local authority is considering the purchase of a piece of land, you should not use
that information in your private dealings to seek to purchase the land.

How does this relate to the Data Protection Act?

As part of their role councillors will receive personal information. They should seek to ensure
they are familiar with how the Data Protection Act applies to their role in handling such
information through training, and if they are not sure to seek advice from an appropriate
officer in the council.

Although councillors are not required to register as a data controller, they will receive
personal information from residents in their area. They should only use it for the purpose for
which it has been given and must ensure this information is held securely and only share with
others that are entitled to it.

In contrast, the local authority is responsible for information they provide to councillors and
ensuring they know how it can be used.

Access to information

Transparency is a very important principle underpinning local democracy and public
decision-making. The public are entitled to see information about the way decisions are made
unless there are specific reasons why that information is confidential. Your local authority
should have a publication scheme setting out what information is accessible to the public and
you as an individual councillor must not prevent any person from accessing information
which they are entitled to by law. This includes information under the Freedom of
Information Act 2000 or those copies of minutes, agendas, reports, and other documents of
your local authority which they have a right to access.

If in doubt seek advice from the relevant local authority officers.

The ’need to know’

As a councillor, you are not automatically entitled to access all information the local
authority holds. For example, the local authority may deal with highly confidential and
sensitive information about employees or about residents involved in complex cases.

In addition to rights set out in law or conferred by your local authority constitution, you have
a right to inspect documents if you can demonstrate a “need to know”. This isn’t a right to a
roving commission but must be linked to your performance of your duties and functions as a
councillor. For example, the need could more easily be demonstrated by membership of a
relevant committee, such as a staffing committee than simply because you are interested in
seeing the information. Local authorities have more justification for denying free access to
particularly sensitive papers such as childcare or staffing records. You should not seek to get
information if you have a declarable interest in it.

Most local authorities will have a nominated officer you can seek advice from if you feel you
are not being given access to information you seek.



You can also exercise the “need to know” in respect of attending meetings. Access to
Information Rules set out an Overview and Scrutiny Committee's rights of access to
documents and additional rights of access to documents for councillors to carry out their
functions.

Where you are given access to documents which are not available to members of the public,
you should ensure that any confidential information is used and protected in an appropriate
and secure manner and shared with authorised persons only.

Can | use local authority information for matters outside the local authority?

A councillor is entitled to access information held by the local authority for the performance
of their duties as a councillor. If a councillor wishes to use local authority information for any
purpose other than in connection with their duties as a councillor, and that information is not
in a publicly available document, however, then that councillor should submit a freedom of
information request so that it can be given to them to use freely.

The general rule is that any information held by the local authority and given directly to a
councillor may only ever be used for the purpose for which it was provided. That purpose
may add particular restrictions, for example where it relates to an individual constituent or
sensitive matter. The purpose should not be for anything other than use in connection with the
proper performance of the councillor’s duties as a councillor. The exceptions to this are
where the information has already been published, it has been given as a result of a request
under Freedom of Information or Environmental Information Regulations or it is in the public
interest (‘whistleblowing”) for which provisions are made in the Code of Conduct as
explained above.

Please see the ICO website for helpful guidance on data protection and freedom of
information.
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Disrepute
As a councillor:
5.1 I do not bring my role or local authority into disrepute.

As a councillor, you are trusted to make decisions on behalf of your community and your
actions and behaviour are subject to greater scrutiny than that of ordinary members of the
public. Article 10 of the European Convention on Human Rights protects your right to
freedom of expression, and political speech as a councillor is given enhanced protection but
this right is not unrestricted. You should be aware that your actions might have an adverse
impact on your role, other councillors and/or your local authority and may lower the public’s
confidence in your ability to discharge your functions as a councillor or your local authority’s
ability to discharge its functions.

In general terms, disrepute can be defined as a lack of good reputation or respectability. In the
context of the Code of Conduct, a councillor’s behaviour in office will bring their role into
disrepute if the conduct could reasonably be regarded as either:

1. reducing the public’s confidence in them being able to fulfil their role; or

2. adversely affecting the reputation of your authority’s councillors, in being able to
fulfil their role.

Conduct by a councillor which could reasonably be regarded as reducing public confidence in
their local authority being able to fulfil its functions and duties will bring the authority into
disrepute.

For example, circulating highly inappropriate, vexatious or malicious e-mails to constituents,
making demonstrably dishonest posts about your authority on social media or using abusive
and threatening behaviour might well bring the role of councillor into disrepute. Making
grossly unfair or patently untrue or unreasonable criticism of your authority in a public arena
might well be regarded as bringing your local authority into disrepute.

Questions

What distinguishes disrepute to “your role or local authority” from disrepute to you as
a person?

The misconduct will need to be sufficient to damage the reputation of the councillor’s role or
local authority, as opposed simply to damaging the reputation of the individual concerned.

Certain kinds of conduct may damage the reputation of an individual but will rarely be
capable of damaging the reputation of the role of councillor or the reputation of the authority.

Here are some of the situations that might tip the balance in favour of disrepute to the role of
councillor or to the authority in particular cases:



1. Situations where councillors have put their private interests above the public interest,
which they are expected to promote as councillors, and therefore reduced the standing
of their role. For example, councillors using their position to secure a secret personal
profit.

2. Similarly, situations where a councillor defies important and well-established rules of
the authority for private gain.

3. Where a councillor engages in conduct which directly and significantly undermines
the authority’s reputation as a good employer or responsible service provider.

Examples

A councillor posted a tweet reading “Cllr Blogs why don’t you just throw in the towel, just go
before you cause any more damage to the reputation of the council. You and some members
of your cabinet have failed. I hope that the SFO is brought in to investigate your conduct.
#tailedleadership.” The complainant stated that she found the tweet ‘very offensive’ and
bullying and also considered that the tweet would reasonably bring the councillor’s office and
the authority into disrepute. The councillor was found to have brought his authority into
disrepute by reducing public confidence in the council.

A councillor brought his role and authority into disrepute by taking advantage of a local
authority mistake and failing to prevent local authority-employed contractors from working
on his privately-owned home. The local authority mistakenly sent decorators to the home, an
ex-local authority property. The councillor only told the local authority about the mistake
after the work had been completed and then said he could not be charged for the work.

The chair of a local authority made a deeply inappropriate remark at a local authority meeting
that was reported in the local media and was accused of bringing his role and authority into
disrepute. It was clear in both the meeting and the local media reporting that other councillors
expressed concerns about his comments and found them inappropriate. It was found that he
had not brought his authority into disrepute but that he had brought his role into disrepute.



